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THE  AMERICAN  COMMISSIONER 

MIXED  CLAIMS  COMMISSION 

UNITED  STATES  AND  GERMANY 


DECISION  NO.  35 

IN  THE  MATTER  OF 

FIXING  SEASONABLE  FEES  FOR  ATTOENEYS  OR 
AGENTS  UNDER  THE  AUTHORITY  OF  SECTION  9  OF 
THE  "  SETTLEMENT  OF  WAR  CLAIMS  ACT  OF  1928  " 


DOCKET  NO.  4681 


JSilas  A.,  Thomas  H.,  cmd  George  F.  Birdsong^  copartners  doing 
lousiness  under  the  name  of  Birdsong  Brothers^  Claimants 

James  G.  Gleary  and  Fairl)amks  (&  Steever,  Attorneys 


CHANDLER  P.  ANDERSON, 

American  Commissioner 


MIXED   CLAIMS   COMMISSION,  UNITED   STATES  AND  GERMANY 

Established  in  pursuance  of  the  Agreement  between  the 
United  States  and  Germany  of  August  10,  1922 


CHANDLER  P.  ANDERSON 

American  Com/missioner 

(u) 


^^ 


THE  AMERICAN  COMMISSIONER 

MIXED  CLAIMS  COMMISSION 

UNITED  STATES  AND  GERMANY 


DECISION  NO.  35 

IN  THE  MATTER  OF 

FIXING  EEASONABLE  FEES  FOR  ATTORNEYS  OR 
AGENTS  UNDER  THE  AUTHORITY  OF  SECTION  9  OF 
THE  "  SETTLEMENT  OF  WAR  CLAIMS  ACT  OF  1928  " 


DOCKET  NO.  4681 


Silas  A.,  ThoTmas  H.^  and  George  F.  Birdsong,  copartnsrs  doing 
biisiness  under  the  name  of  Birdsong  Brothers,  Claimants 

J  amies  C.  Cleary  and  Fairbanks  <&  jSteever,  Attorneys 


The  above-named  claimants  have  duly  filed  with  the  American 
Commissioner  a  written  request  that  he  fix  a  reasonable  fee  to  be  paid 
by  them  to  their  attorneys,  James  C.  Cleary,  of  New  York  City,  and 
Fairbanks  &  Steever,  of  Washington,  D.  C,  formerly  a  partnership 
which  is  now  dissolved,  as  compensation  for  whatever  services  have 
been  rendered  by  them  on  behalf  of  and  with  the  authority  of  the 
claimants,  such  services  being  of  the  character  described  in  the  pro- 
visions of  Section  9  of  the  "  Settlement  of  War  Claims  Act  of  1928." 

The  claimants  have  objected  to  the  amount  of  the  fee  asked  by  the 
attorneys  on  the  ground,  that  it  is  excessive,  and  the  attorneys  have 
been  notified  of  the  filing  by  the  claimants  of  this  request  that  a 
reasonable  fee  be  fixed.  The  attorneys,  in  response  to  a  request  by 
the  American  Commissioner,  have  filed  with  him  an  affidavit  giving 
the  information  which  they  desire  to  have  considered  by  him  as 
showing  the  reasonableness  of  the  fee  asked,  which  information  has 
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been  brought  to  the  attention  of  the  claimants,  who  have  filed  an 
affidavit  in  reply,  a  copy  of  which  has  been  communicated  to  the 
attorneys.  The  attorneys  in  addition  have  filed  three  affidavits  in 
reply  to  the  claimants'  affidavit,  and  copies  of  these  three  affidavits 
have  been  sent  to  the  claimants. 

The  amount  of  the  fee  asked  by  the  attorneys  as  compensation  for 
their  services  in  this  case  is  twenty-five  per  cent  of  the  amount  of 
the  recovery.  Ten  per  cent  of  the  amount  recovered,  namely, 
$2,495.18,  has  already  been  paid  by  the  claimants  to  the  attorneys, 
and  the  balance  of  the  fee  asked,  namely,  fifteen  per  cent  or  $3,742.77, 
has  been  paid  by  the  claimants  to  counsel  for  the  attorneys  and  to 
counsel  for  the  claimants  in  trust  pending  the  decision  of  the  Ameri- 
can Commissioner  in  these  proceedings.  The  claimants  explain,  how- 
ever, that  "  the  payment  to  the  attorneys  of  the  sum  of  $2,495.18  was 
not  intended  as  a  payment  for  services  rendered,  but  was  simply 
intended  as  affording  them  security  for  that  amount  in  the  event 
the  Commissioner  made  an  award  to  them  of  that  amount  or  less. 
If  the  award  to  the  attorneys  is  less  than  that  amount,  as  deponent 
believes  it  should  be,  the  attorney's  are  bound  by  the  stipulation  to 
return  the  excess  to  the  claimants."  No  expenses  are  claimed  by  the 
attorneys  for  clerical  work  or  cash  disbursements  on  account  of  this 
claim. 

In  this  case  an  award  on  behalf  of  the  claimants  was  rendered 
by  this  Commission  on  January  14,  1925,  for  the  sum  of  $5,548.85, 
with  interest  thereon  at  the  rate  of  five  per  cent  per  annum  from 
February  20,  1917,  to  the  date  of  payment,  and  the  further  sum 
of  $10,946.28,  with  interest  thereon  at  the  rate  of  five  per  cent  per 
annum  from  November  11,  1918.  to  the  date  of  payment.  The  total 
amount  paid  by  the  Treasury  Department  to  the  claimants  in  payment 
of  this  award  is  $24,951.80. 

The  amount  of  the  award  rendered  by  this  Commission  represents 
damages  for  the  loss  of  a  cargo  of  walnuts  on  the  French  steamship 
"  Cacique,"  which  was  sunk  by  German  forces  on  February  20,  1917, 
the  loss  of  a  cargo  of  nuts  on  the  Spanish  steamship  "Joaquim 
Mumbru,"  which  was  sunk  by  German  forces  on  December  29,  1917, 
and  the  loss  of  a  cargo  of  almonds  on  the  Italian  steamship  "  Pie- 
monte,"  which  was  sunk  by  German  forces  on  November  22,  1917. 

The  attorneys  state  in  their  affidavits  that  their  authority  to  act 
on  behalf  of  the  claimants  and  the  agreement  as  to  compensation 
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are  evidenced  by  a  letter  from  the  claimants  to  Mr.  Cleary  dated 
November  29,  1920,  by  which  the  claimants  agreed  to  pay  to  the 
law  partnership  of  Fairbanks  &  Steever,  of  Washington,  D.  C,  a 
fee  of  "  twenty-five  per  cent  (25%)  of  whatever  amount  they  might 
collect "  on  the  understanding  that  the  said  fee  would  be  "  on  a 
strictly  contingent  basis  without  any  retainer."  The  attorneys 
further  state  that  the  arrangement  between  Mr.  Cleary  and  Fair- 
banlrs  &  Steever  was  that  the  fee,  if  any  were  received,  was  to  be 
divided  two-thirds  to  Fairbanks  &  Steever  and  one-third  to  Mr. 
Cleary,  and  that "  this  arrangement  was  known  to  the  claimants." 

The  claimants  admit  the  making  of  the  above  mentioned  fee  agree- 
ment of  November  29,  1920,  but  object  to  the  fee  fixed  thereby  not 
only  on  the  ground  that  it  is  excessive,  but  also  on  the  ground  that 
during  the  period  when  these  services  were  rendered  the  attorney 
James  C.  Cleary  was  under  an  annual  retainer  which  had  been  paid 
by  them  and  which  called  upon  him  to  attend  to  all  legal  matters 
for  them,  including  such  services  as.  those  rendered  by  him  in  con- 
nection with  this  claim,  and,  therefore,  that  in  fixing  the  attorneys' 
fee  in  this  case  his  one-third  share  of  it  should  be  deducted.  Mr. 
Cleary  takes  issue  with  the  claimants  on  this  point  and  denies  that 
his  annual  retainer  agreement  with  them  covers  the  services  rendered 
by  him  in  this  case. 

The  American  Commissioner  is  not  in  a  position  to  pass  upon  the 
issue  thus  raised  as  to  whether  or  not  Mr.  Cleary  is  entitled  to  ask 
compensation  for  his  services  in  addition  to  his  annual  retainer, 
and  in  fixing  the  attorneys'  fee  in  this  case  the  American  Commis- 
sioner will  confine  himself  solely  to  the  question  of  determining 
what  is  a  reasonable  fee  for  the  services  rendered  by  all  the  attorneys, 
without  prejudice  to  whatever  right,  if  any,  the  claimants  may  have 
to  refuse  to  pay  James  C.  Cleary's  one-third  interest  in  this  fee. 

In  these  circumstances  the  American  Commissioner  is  not  called 
upon  to  consider  separately  the  services  rendered  by  Mr.  Cleary 
independently  of  those  rendered  by  Fairbanks  &  Steever. 

As  to  the  extent  of  the  services  rendered  by  these  attorneys,  it 
appears  from  the  records  of  this  Commission  and  from  the  evidence 
submitted  in  this  proceeding  that  a  very  substantial  amount  of  time 
and  work  was  devoted  by  them  to  the  preparation  and  presentation 
of  this  claim.  The  claim  consisted  of  three  separate  items,  each 
arising  out  of  a  different  state  of  facts,  the  establishment  of  which 
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involved  independent  inquiry  and  effort  on  the  part  of  the  attorneys, 
and  required  correspondence  and  interviews  not  merely  with  the 
officials  of  the  Department  of  State  of  the  United  States  and  of  this 
Commission,  but  also  with  the  officials  of  the  Embassies  here  of  the 
three  Governments  under  whose  flags  were  registered  respectively 
the  three  vessels,  through  the  sinking  of  which  by  German  forces 
these  losses  arose.  The  attorneys  set  out  in  the  affidavits  filed  by 
them  that  in  addition  to  the  three  items,  which  were  allowed  by  the 
Commission  in  its  award,  they  sought  to  establish  a  fourth  item  of 
loss,  for  which  they  considered  the  claimants  could  have  proved  a 
claim,  but  inasmuch  as  under  their  contingent  fee  agreement  no  fee 
was  to  be  paid  unless  a  recovery  was  had,  and  they  were  not  authorized 
by  the  claimants  to  present  a  claim  for  this  additional  item  of  loss, 
and  no  recovery  was  had  for  such  item,  the  services  rendered  by  them 
in  that  connection  can  not  be  considered  in  fixing  their  fee  in  this  case. 

It  is  unnecessary,  however,  to  examine  in  detail  the  extent  of  the 
services  rendered  by  these  attorneys,  because,  as  pointed  out  by  the 
American  Commissioner  in  his  general  Administrative  and  Juris- 
dictional Decision  of  September  28,  1928,  and  as  held  by  him  in  his 
previous  decisions  in  similar  proceedings  (Decisions  Nos.  1,  3,  8,  25, 
and  32),  where  claimants  are  entirely  competent  to  look  after  their 
own  interests  in  making  a  fee  agreement  with  their  attorneys,  it 
was  not  contemplated  by  Congress,  in  authorizing  the  American 
Commissioner  to  fix  reasonable  fees  in  these  proceedings,  that  he 
would  disregard  an  agreement  thus  reached  between  the  claimants 
and  their  attorneys.  This  interpretation  of  this  Act  of  Congress  is 
found  in  the  following  extract  from  the  Report  of  the  Senate  Com- 
mittee on  Finance,  recommending  this  fee  fixing  legislation  to  the 
Senate : 

It  is  expected,  however,  that  it  will  not  be  necessary  to  alter  amounts  fixed 
by  contract  with  large  corporations  and  others  fully  capable  of  protecting 
their  own  interests.  In  such  cases  the  *  *  *  American  Commissioner 
*  *  *  would  undoubtedly  be  justified  in  fixing  the  amount  specified  in 
the   contracts. 

In  the  decisions  above  mentioned  the  American  Commissioner  ex- 
pressed his  concurrence  in  this  view,  and  held  that  the  word 
"  reasonable  "  as  used  in  the  fee  fixing  provisions  of  the  Act  can 
properly  be  given  this  interpretation. 
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In  this  case  the  record  shows  that  Birdsong  Brothers  was  a 
firm  of  business  experience  and  importance,  having  done  business 
in  New  York  City  as  importers  and  exporters  since  1908,  as  origi- 
nally organized,  and  since  1914  with  the  present  claimants  as  copart- 
ners, and  it  is  evident  from  the  information  submitted  in  this  pro- 
ceeding that  the  claimants  entered  into  this  fee  agreement  with 
cautious  deliberation,  and  considered  that  it  was  advantageous  to 
their  interests.  The  claimants  themselves  suggested  the  amount  of 
the  fee  fixed  in  their  agreement  with  thege  attorneys,  and  this  agree- 
ment was  made  as  a  result  of  conferences  between  the  attorney  James 
C.  Cleary  and  Mr.  James  W.  McGlone  on  the  part  of  Birdsong 
Brothers,  who  was  then,  and  for  several  years  prior  thereto  had 
been,  general  manager  of  Birdsong  Brothers  and  their  attorney  in 
fact,  and  the  fee  thus  fixed  was  less  than  the  amount  of  the  fee 
originally  suggested  by  the  attorney.  The  agreement  finally  arrived 
at  is  set  forth  in  a  letter  dated  November  29,  1920,  from  Birdsong 
Brothers,  addressed  to  Attorney  James  C.  Cleary,  which  letter  is 
signed  for  Birdsong  Brothers  by  their  general  manager,  J.  W. 
McGlone,  above  mentioned.  It  also  appears  that  the  attorneys  were 
practising  lawyers  of  experience  and  ability  and  that  in  the  prose- 
cution of  this  claim  they  devoted  their  begt  efforts  to  the  interests 
of  the  claimants,  who  have  no  reason  to  complain  about  the  outcome 
of  the  case. 

The  American  Commissioner  accordingly  holds  that  in  these  cir- 
cumstances the  claimants  must  be  regarded  as  fully  capable  of  pro- 
tecting their  own  interests  when  they  agreed  upon  the  contingent 
fee  fixed  by  their  agreement  with  these  attorneys. 

Now,  therefore,  in  the  circumstanceg  above  set  forth,  and  in  view 
of  the  considerations  stated  in  the  general  Jurisdictional  and  Ad- 
ministrative Decision  rendered  by  the  American  Commissioner  under 
date  of  September  28,  1928,  and  after  careful  examination  and  full 
consideration  of  the  information  furnished  in  this  proceeding  by 
the  claimants  and  the  attorneys  and  by  the  records  of  this  Commis- 
sion pertinent  to  the  questions  involved,  and  after  due  deliberation 
thereon. 

The  American  Commissioner  decides  and  fixes  as  the  reasonable 
fee  to  be  paid  by  the  claimants,  Silas  A.,  Thomas  H.,  and  George 
F.  Birdsong,  copartners  doing  business  under  the  name  of  Bird- 
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song  Brothers,  to  their  said  attorneys,  James  C.  Cleary  and  Fair- 
banks &  Steever,  the  fee  agreed  upon  and  fixed  by  the  claimants  in 
their  agreement  with  these  attorneys,  namely,  twenty-five  per  cent 
of  the  amount  received  by  the  claimants  from  the  Treasury  Depart- 
ment in  payment  of  their  award,  without  prejudice,  however,  to 
whatever  right,  if  any,  the  claimants  may  have  to  refuse  to  pay 
James  C.  Cleary's  one-third  interest  in  this  fee  on  account  of  the 
general  retainer  agreement  above  mentioned  between  the  said 
attorney  and  these  claimants,  the  said  fee  to  be  paid  by  the  claimants 
and  received  by  the  attorneys  as  full  compensation  for  all  services 
rendered  in  the  prosecution  and  collection  of  the  claim,  as  defined 
in  Section  9  of  the  "  Settlement  of  War  Claims  Act  of  1928." 
Done  at  Washington,  D.  C,  this  13th  day  of  April,  1929. 

Chandler  P.  Anderson, 
American  CoTiiinissioner, 
Mixed  Claims  Commission^ 
United  States  and  Germany. 
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